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QUESTIONS PRESENTED 


Whether the provisions of the so-called Whitten Amend- 
ment repealed the provisions of Section 12 of the Veterans 
Preference Act, and whether in a reduction in foree the 
Appellant, a veteran preference eligible who was classified 
as a III-A employee, had retention rights of employment 
over employees in the classification of [II-B. 
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United States Court of Appeals 


For THE District or ConumBra Circuit 


No. 13,544 


Tromas G. HorrMan, 


Appellant, 
v. 


Witsur M. Brucker, Secretary of the Army, et al., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia Circuit. 


BRIEF FOR THE APPELLANT 


JURISDICTION STATEMENT 


Judgment in this case was entered on May 10, 1956 
(JA 27). Notice of Appeal was filed on June 29, 1956, 
within sixty days after date of entry of judgment. Juris- 
diction of this appeal is granted under Title 28, Section 
1291 of the United States Code. 


STATEMENT OF THE CASE 


The Appellant brought this action against the Secretary 
of the Army and the members of the United States Civil 
Service Commission and prayed for a declaratory judg- 
ment fixing and determining his rights as a veteran pref- 





erence employee of the United States, and for a manda- 
tory injunction and for such other and further relief as 
to the Court may appear to be proper and just. (3A.) 


The Appellant alleged that having previously qualified, 
as required by the United States Civil Service Commission, 
he entered the employment of the United States as a civil 
service employee on January 22, 1951 at the Springfield 
Ordnance District, and was thereafter employed continu- 
ously until the date of his illegal and unlawful discharge 
from employment. (4A.) The Appellant further alleged 
that he was a veteran preference eligible under the Vet- 
erans Preference Act of June 27, 1944, and entitled to all 
of the rights, benefits and privileges over other employees 
not, having veterans preference and that he had a pref- 
erential right of employment pursuant to the provisions 
of Section 12 of the Veterans Preference Act of June 27, 
IO44, (SA.) 


The Appellant further alleged that he was a Resident 
Inspector Chief in the Springfield Ordnance District, and 
While his efficiency rating was satisfactory and due to a 
reduction in foree in the Springfield Ordnance District, he 
Was, on January 6, 1954, notified that he would be separ- 
aied from his employment on February 6, 1954, and that 
he was so separated on that date. (5.A.) 


The Appellant further alleged that his separation on 
February 6, 1954 was illegal and unlawful because the 
sald officials of the said Springfield Ordnance District kept 
and maintained in his position certain employees named 
in the complaint and other employees who were unknown 
to him, and that these employees so retained were not hon- 
orably discharged soldiers, sailors or marines of the United 
States. 


Appellant further alleged that the United States Civil 
Service Commission had issued regulations in conflict with 
the statutes of the United States, and that these regulations 


we 
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were null and void and of no legal effect. The Appellant 
further alleged that he exhausted any adininistrative right 
of appeal to the United States Civil Service Commission. 


(GA.) 


The Appellant was appointed as an indefinite employee 
of the United States because of the provision of the so- 
called Whitten Rider providing that after September 1, 
1950 appointments could only be made for indefinite per- 
iods and on a temporary basis. Because of the Whitten 
Rider he was placed in a grade known as III-A. The 
United States Civil Service Commission has held that be- 
eause of the Whitten Rider, in the event of a reduction 
in force a veteran preference eligible loses all of his pref- 
erential rights and cannot be reassigned to any other 
position in any ageney, department or bureau of the 
government, and the Civil Service Commission held that 
the appellant had no reassignment rights although there 
was continued to be employed at the Springfield Ordnance 
District a large number of employees in the classification 
of ITI-B which meant that they were holding the same type 
of appointment as the Appellant but were nonveterans. 
The question in this case is whether the Whitten Rider 
repealed the Veterans Preference Act of June 27, 1944. 
The government filed a motion for summary judgment. 
(LOA.) The Appellant likewise filed a motion for summary 
judgment. (11A.) The Court sustained the defendants’ 
motion for summary judgment. (27A.) 


STATEMENT OF POINTS ON APPEAL 


1. That the District Court erred in sustaining the de- 
fendants’ motion for summary judgment and denying the 
plaintiff’s motion for summary judgment. 


2. That the District Court erred in failing to rule that 
the plaintiff had a preferential right of reassignment in 
the reduction in force to the positions and grades held by 
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nonveterans in the same category or grade in which the 
plaintit? had been assigned. 


”y 


3. That the District Court erred in failing to hold that 
the Civil Service Commission was in error in its conten- 
tion that the plaintiff had no reassignment rights in the 
Springtield Ordnance District in the event of a reduction 
in foree. 


SUMMARY OF THE ARGUMENT 


The Appellant will argue that since he was a civil service 
emplovee with a satisfactory rating, he was entitled to be 
reassigned to job positions within the Springfield Ordnance 
District in the grades which were held by employees who 
had the status of III-B. Appellant will further argue that 
the so-called Whitten Rider, making appointments indef- 
inite after September 1, 1950, did not repeal the Veterans 
Preference Act of June 27, 1944. Appellant will further 
argue that the Civil Service Commission should have taken 
jurisdiction in the case and determine the relative quali- 
fications of the Appellant for the job positions held by 
nonveterans in the same classification and grade as the 
Appellant but who did not have veterans preference. 


STATUTES INVOLVED 


Title 5, See. 861. Reduction in personnel; consider- 
ations affecting release. 


In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of 
employment, military preference, length of service, 
and efficiency ratings: Provided, That the length of 
time spent in active service in the armed forces of the 
United States of each such employee shall be credited 
in computing length of total service: Provided fur- 
thur,That preference employees whose efficiency rat- 
ings are “good” or better shall be retained in prefer- 
ence to all other competing employees and that pref- 
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erence employees whose efficiency ratings are helow 
“good” shall be retained in preference to competing 
nonpreference employees who have equal or lower ef- 
ficiency ratings: And provided further, That when 
any or all of the functions of any agency are trans- 
ferred to, or when any agency is replaced by, some 
other agency, or agencies, all preference employees 
in the funetion or functions transferred or in the 
agency which is replaced by some other ageney shall 
first be transferred to the replacing agency, or agen- 
cies, for employment in positions for which they are 
qualified, before such agency, or agencies, shall appoint 
additional employees from any other source for such 
positions, 


June 27, 1944, ¢. 287, See. 12, 58 Stat. 390. 


Title 5, See. 851. Persons entitled to federal employ- 
ment preferences. 


In certification for appointment, in appointment, in 
reinstatement, in re-employment, and in RETENTION 


in civilian positions in all establishments, agencies, 
bureaus, administations, projects, and departments of 
the Government, permanent or temporary, and in 
either (a) the classified civil service; (b) the unclass- 
ified civil service; (c) any temporary or emergency 
establishment, agency, bureau, administration, pro- 
ject, and department created by Acts of Congress or 
Presidential Executive order; * * * *. 


June 27, 1944, ¢. 287, Sec. 2, 58 Stat. 387. 


WHITTEN RIDER 


“(a) In making appointments in the Government 
service the Civil Service Commission shall make full 
use of its authority to make temporary appointments 
in order to prevent increases in the number of per- 
manent personnel and no employee in the Federal 
civil service promoted, transferred or appointed to a 
position of higher grade shall be eligible, in the event 
of a separation from the service through reduction in 
force, to reinstatement at a grade above the grade 
held by such employee on September 1, 1950; and all 
reinstatements, transfers or promotions to positions 
in the Federal civil service shall be temporary and 
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for positions subject to the Classification Act of 1949 
shall be made with the condition and notice to the 
individual reinstated, transferred or promoted. that 
the classification grade of the position is subject. to 
post-audit and correction by the appropriate depart- 
mental or ageney personnel office or the Civil Service 
Commission ;" 64 Stat. 1066. 


ARGUMENT AND BRIEF 


The United States Supreme Court in the case of Hilton 
Vv. Sullivan, Secretary of the Navy, 384 U.S, 322, 92 L.14d. 
1416 sustained the regulations of the United States Civil 
Service Commission relating to the reductions in foree in 
the Agencies, Bureaus, and Departments of the govern- 
ment in the event of a reduction in foree. The regula- 
tions which were sustained divided the employees in 
classes A-1 Plus, A-1, and A-2. 


The Hilton ease is full authority for the contention 
that in the event of a reduction in foree in any govern- 
mental agencies, or department of the government. the 
nonveteran in the same classification would have to be 
first reached in the reduction in force. 


This Court in the ease of Reynolds v. Lovett et al, 91 
U.S. App. D.C. 276 so held in a reduction in force in 
the Mare Island Naval Shipyard. Following the denial of 
a writ of certiorari by the Supreme Court in_ the 
Reynolds case, the United States Civil Service Commis- 
sion revised its regulations, and in fact, issued a new 
regulation 22:11, under which many of the veteran 
preference eligibles who had been wrongfully redueed 
in grade were restored to their rightful positions, 

Goodwin v. United States, 129 Ct.Cls. S04, 11S Fed. 
Supp. 369 was a recovery in the United States Court of 
Claims on such a reinstatement. 


The so-called Whitten Rider contained a provision to 
the effect that after September 1, 1950 all appointments 


| 
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were to he of an indefinite nature. The Appellant in this 
case was made an indefinite appointinent. because of the 
provisions of the Whitten Rider. 


After the Whitten Rider was adopted the United States 
Civil Service Commission made a new classification for 
such indefinite employees. They were placed in’ grades 
of TH-A and TI-B. Those in TH-A were veteran pref- 
erence eligibles, and those in TH-B were employees who 
did not have veterans preference, 


While the Whitten Rider gave no authority to the ULS. 
Civil Service Commission to change in any way the pro- 
visions of the Veterans Preference Act, the Commission, 
itself, and without any legal authority to sustain their 
position in the matter, held that a TH-A employee in 
the event of a reduction in foree, had no retention rights 
such as an A-1 employee had over an A-2 employee in 
the regulations sustained by the Supreme Court. of the 
United States. 


This is the question of law which this Appellant. is 
raising in this ease. It is contended that as a ITT-A 
employee he had rights of retention in employment over 
a III-B employee, the same as an A-1] employee had over 
an A-2 employee. 


The United States Civil Service Commission holds that 
a ITI-A employee even though fully qualified cannot in a 
reduction in force “bump” a TTI-B employee, in’ other 
words, a III-A indefinite employee has no rights of 
retention in employment and no rights at all under the 
Veterans Preference Act. 


The Whitten Rider was fathered by Congressman 
Whitten of Mississippi, and since he was the author of 
such an amendment, his statement as to whether it re- 
pealed the Veterans Preference Act of June 27, 1944 
should carry some weight with this Court. 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
WASHINGTON, D. C. 


July 27, 1954 


Claude L. Dawson 
Atterney at Law 

M7 15th St. NW. 
Washington, D.C. 


Dear Mr. Dawson: 


1 note that yesterday’s Washington Star carries a story 
in connection with a lawsuit in which you are represent- 
ing a veteran. 


May I say there was never any intent in the “Whitten 
Rider” to effect the Veterans’ Preference Law in any 
way. I enclose a copy of the provision of law known as 
the “Whitten Rider’, together with other material in 
which vou may be interested. 


With kind regards, I am, 


Sincerely yours, 
Jamie L. Whitten, M.C. 


Even a casual reading of Section 12 of the Veterans 
Preference Act should show the error of the United 
States Civil Service Commission. 


, 


The Court will clearly note that veterans with a “fair’ 
rating are entitled to a preference over nonveterans with 
the same rating. The Appellant is not contending that 
his preference of retention goes to all employees who are 
nonveterans. He is only contending that his preference 
of retention in employment is over those in ITT-B, and 
that he has a preference right because he is in the same 
classification only as a III-A. 


4 4 
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The United States Civil Service Commission refused 
to even compare the Appellant’s qualifications against 
any employee in the grade of III-B, they simply held 
that such a comparison could not be made. This ruling 
is clearly contrary to the rulings by the same Commis- 
sion of employees who have permanent civil service 
status. 


It was clearly the intention of Congress in enacting 
Section 12 of the Veterans Preference Act to afford to 
the veteran in governmental employment a_ preference 
over the employees in the same classification or grade. 
The Civil Service Commission has taken over itself the 
power to repeal the Veterans Preference Act as far as 
indefinite employees are concerned, and without any legal 
authority to do so. 


The Supreme Court of the United States held in Elder 
v. Brannan, 341 U.S. 277 that the preference accorded 
veterans was to be confined to the type of appointments 
which were held by the employees. Both the Appellant, 
and those employees in III-B, held indefinite appoint- 
ments, and certainly the Appellant, if qualified, was en- 
titled to replace an employee who had indefinite appoint- 
ment without veterans preference. 


The Appellant relies upon Exhibit 23 shown in the 
appendix. This is a list of the employees of the Spring- 
field Ordnance District who formerly were employed, or 
were employed at the time that the Appellant was dis- 
charged from his employment. Note the number of em- 
ployees in the classification of III-B. You will find a 
Glenna L. Tofield, a number of employees starting with 
Evelyn S. Crombie on page 1, Martin F. Flaherty and 
Harry Whitworth on the last page of the exhibit. 


The United States Civil Service Commission should 
have compared the Appellant’s qualifications with these 
employees who were retained. 
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Filed Jul 26, 1954 Harry M. Hull, Clerk 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No, 3175-54 


THOMAS G. HOFFMAN 
17 Pasadena Street 
Springfield, Massachusetts, 
Plaintiff, 
Vv. 

ROBERT T. STEVENS, 
Secretary of the Army 
Washington, D.C. 

PHILIP YOUNG, 

President, U.S. Civil Service Commission 
Washington, D.C. 

GEORGE M. MOORE, Member, 
U.S. Civil Service Commission 
Washington, D.C. 
and 
FREDERICK J. LAWTON, Member, 
U.S. Civil Service Commission, 
Washington, D. C., 


Defendants. 
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COMPLAINT FOR A DECLARATORY JUDGMENT 
FIXING AND DETERMINING THE RIGHTS OF THE 
PLAINTIFF AS A VETERAN PREFERENCE EM- 
PLOYEER OF THE UNITED STATES IN GOVERN- 
MENTAL EMPLOYMENT; FOR A MANDATORY IN- 
JUNCTION, AND FOR SUCH OTHER AND FUR- 
THER RELIEF AS TO THE COURT MAY APPEAR 
TO BE PROPER AND JUST. 


The plaintiff for his cause of action complains of the 
defendants and alleges: 


l. That the plaintiff is a citizen of the United States 
and a resident of the State of Massachusetts, and that 
the value of the objective of this cause of action exceeds 
the sum of Three Thousand Dollars, exclusive of interest 
and costs. 


2. That the defendant, Robert T. Stevens, is the duly 
appointed, acting and qualified Secretary of the Army, 
and was at all times hereinafter alleged, and is sued in 
that capacity only, and that as Secretary of the Army, 
he has under his jurisdiction and supervision all of the 
employees of the Department of the Army, including the 
civilian employees in the Springfield Massachusetts Ord- 
nance District where this plaintiff was employed until 
his wrongful and illegal discharge as such civilian em- 

ployee on February 6, 1954. 


6 3. That the defendants, Philip Young, George 

M. Moore and Frederick J. Lawton, are duly ap- 
pointed, acting and qualified members of the United States 
Civil Service Commission, and that Philip Young is the 
President of said Commission, and George M. Moore and 
Frederick J. Lawton are the remaining members and 
constitute the entire membership of the said United States 
Civil Service Commission, and are sued in that capacity 
only. 
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+. That Robert T. Stevens, in his capacity as Secre- 
tary of the Army, does not have an absolute discretion 
in the matter of employment of civilian employees of the 
United States, nor in their retention in such employment, 
but at all times he is subject to all of the Statutes of 
the United States relating generally to what is commonly 
known as the Civil Service laws of the United States, 
the lawful regulations of the U.S. Civil Service Commis- 
sion, and the Executive Orders of the President of the 
United States relating to employment and retention in 
employment of civil service employees of the United 
States. 


d.: That the said defendants such as constitute the 
United States Civil Service Commission are likewise sub- 
ject to the laws of the United States, the lawful regu- 
lations, and the Executive Orders of the President of 
the United States relating to the employment of  so- 
called civil service employees of the United States. 


6. That the plaintiff served with the Armed Forces 
of the United States during the period of World War I, 
and received an Honorable Discharge therefrom. 


7.. That having previously qualified, as required by the 
United States Civil Service Commission, the plaintiff 
entered the employment of the United States as a civil 
service employee on January 22, 1951 at the Springfield 
Ordnance District, and thereafter he was employed con- 
tinuously as such civil service employee until the date of 
his illegal and unlawful discharge from his employment. 


8. The plaintiff further alleges that he is a veteran 
preference eligible, as that term is defined in Section 2 
of the Veterans Preference Act of June 27, 1944 (5 USC 

851), and that as such he is entitled to all of the 
rights, benefits and privileges, and retention in his 
proper grade and employment as a civil service 
emplovee of the United States with preferential rights 
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of employment over and above all such employees in his 
grade, and having like appointments as his appointment 
to his governmental position, where such employees do 
not have veterans preference rights under the Act of 
June 27, 1944, the lawful regulations of the U.S. Civil 
Service Commission, and the Executive Orders of the 
President of the United States, and among others the 
rights of the plaintiff under Executive Order No. 3801 
relating to the preferential rights of honorably dis- 
charged members of the armed forces in the event of a 
reduction in force in any Department, Bureau or Agency 
of the government whether in Departmental Service or 
the Field Service of any Department. The plaintiff fur- 
ther alleges that he also has a preferential right of em- 
ployment pursuant to the provisions of Section 12 of the 
Veterans Preference Act of June 27, 1944 (5 USC 861) 
over all employees in like grade, and like appointments 
in the Springfield Ordnance District who are not veteran 
preference eligibles. 


9. The Plaintiff further alleges that while he was a 
Resident Inspector Chief in the Springfield Ordnance 
District, and while his efficiency rating was satisfactory, 
which is good or better, and due to a reduction in force 
in the Springfield Ordnance District, he was on January 
6, 1954 notified that he would be separated from his 
employment on February 6, 1954 due to a reduction in 
force in the Springfield Ordnance District, and that the 
plaintiff was in fact so separated from his civilian posi- 
tion on February 6, 1954. 


10. The plaintiff further alleges that his separation 
from his governmental position in the Springfield Ord- 
nance District on February 6, 1954 was illegal and un- 
lawful and in violation of his preferential rights as a 
veteran preference eligible, as alleged in paragraph 8 
hereof, in that the plaintiff when he was separated from 
his position, the said officials of the said Springfield Ord- 
nance Plant kept and maintained in his grade and posi- 
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tion certain employees among them being one Alice Low, 
Helen O'Connor, James Kenney, Michael Sheehan, and 
certain other employees whose names at this time 
NS the plaintiff is unable to state, but that they are 
well known to the defendants, and that the dis- 
charge of this plaintiff, and the retention of the said 
employees herein named was ilegal and unlawful, as 
hereinbefore alleged, as none of the said employees so 
retained in the plaintiff's rank and grade were honorably 
discharged soldiers, sailors or marines of the United 
States and were note otherwise entitled to preferential 
rights of retention in employment over and above the 
rights of the plaintiff as a veteran preference eligible. 


11. The plaintiff further alleges that the said defend- 
ants, as constitute the United States Civil Service Com- 
mission, claim or pretend to claim that the plaintiff could 
be lawfully separated from his governmental position by 
reason of certain regulations promulgated by the U.S. 
Civil Service Commission, but the plaintiff alleges that 
such regulations or pretended regulations in conflict with 
the Statutes of the United States giving this plaintiff 
preferential rights of employment or Executive Orders 
of the President of the United States, are null and void 
and of no legal effect. 


12. The plaintiff further alleges that he duly appealed 
his illegal discharge from governmental employment pur- 
suant to Section 14 of the Veterans Preference Act of 
June 27, 1944, and fully exhausted any right that he had 
on appeal, but that his appeal was in all things denied 
by the United States Civil Service Commission, and un- 
less this Court grants the relief prayed for the plaintiff 
will be without remedy. 


WHEREFORE, the Plaintiff prays: 


1. That due process issue directing and commanding the 
defendants, and each of them, to appear and answer this 
Bill of Complaint. 


TA 
2. That a Mandatory Injunction issue directed to the 
said defendants, requiring them to restore the plaintiff | 
to his proper grade and position in the Springfield Ord- 
nance District. 


3. That the Court enter a declaratory judgment fixing 
and determining the rights of this plaintiff in gobern- | 
mental employment as a veteran preference eligible, and | 
ordering and directing the defendants to carry out the | 
provisions of any judgment entered in favor of the 

plaintiff. 


9 4+. That the plaintiff have such other and fur- 
ther relief as to the Court may appear to be equita- 
ble and just. 
/s/ Thomas G. Hoffman 
Thomas G. Hoffman 
Plaintiff. 


/s/ Claude L. Dawson, 
Claude L. Dawson, 
Attorney for the Plaintiff, 
Suite 704, 
1012 14th Street, N. W., 
Washington 5, D.C. 


STATE OF MASSACHUSETTS 


wh 
wi 


County of Hampden 


THOMAS G. HOFFMAN, being first duly sworn on 
his oath deposes and says that he is the plaintiff in the 
above entitled cause; That he has read the within and 
foregoing complaint, and knows the contents thereof; 
That the matters and things therein stated of his per- 
sonal knowledge are true, and those stated upon infor- 
mation and belief he believes to be true. 


Serr rrr rrr ee ee eee 
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Subscribed and sworn to before me this 14 day of 
July, 1954. 
/s/ Raymond F. Sullivan 


Notary Public in and for 
the County of 

STATE OF MASSACHU- 
SETTS. 


My commission expires: 
March 20, 1960. 


PROCEEDINGS 


(Mr: Becker having been heard on defendants’ motion 
for summary judgment:) 


THE COURT: Mr. Dawson. 

MR. DAWSON: At the very outset, if Your Honor 
please, I would like to direct your attention to the report 
of the Veterans Commissioner in this case, who goes into 
detail and analyzes the situation probably better than I 
can in the oral argument before Your Honor. He recom- 
mends that our motion for summary judgment be sus- 
tained. 

The only question involved in this case 1s whether or 
not the Whitten rider, enacted in September, 1950, re- 
pealed the Veterans’ Preference Act. Here is the situa- 
tion, Your Honor, what we are contending. We are not 
contending that this man has a preferential right over 
all employees, in his particular grade if there be another 
grade in there, of the same grade. What we are contend- 
ing is that he has reassignment rights, the same as he 
had prior to the Whitten Amendment. 

By ‘stipulation of counsel here, we have added to, and 
there is attached to my brief, a list of the employees of 
the Springfield Arsenal. Now, Mr. Hoffman was an A-3. 
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THE COURT: Wait just a minute. You say you 

have attached that to your points and authorities? 

3 MR. DAWSON: Yes; and by stipulation of 

counsel it was supposed to be true. That is, they 
furnished it to me. 

THE COURT: Is there a stipulation here? 

MR. DAWSON: Will you stipulate in open court on 
that now, Mr. Becker? 

MR. BECKER: If Your Honor please, if it is a copy 
of our Exhibit 23, to which I have referred, I have no 
objection to it at all. If it is not a copy, I object. 

THE COURT: You look and see. 

MR. DAWSON: It is exactly the thing you gave me. 

THE COURT: I am afraid Mr. Dawson forgets— 

MR. DAWSON: It is exactly a copy. 

THE COURT: I am afraid, Mr. Dawson, you forget 
that vou took me to the Court of Appeals once because 
an exhibit was attached to points and authorities— 

MR. DAWSON. That wasn’t me, Your Honor. It 
was somebody else. 

THE COURT: Wasn’t that you? 

MR. DAWSON: No. It was somebody else. 

THE COURT: But they said very definitely that it 
has to be identified with the motion. 

MR. DAWSON: I will tell you what happened here. 
I made a motion; I made a notice to take depositions 

up there. 
4 THE COURT: If that is in accordance with 
yours, Mr. Becker. 

MR. BECKER: Yes. In so far as I ean tell, Your 
Honor, that is just a copy of our Exhibit 23, and I have 
no objection to it at all. 

THE COURT: That may be stipulated. How is that 
marked? 

THE DEPUTY CLERK: Defendants’ Exhibit 23 is 
the one Mr. Becker is referring to, Your Honor. 
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THE COURT: Mr. Dawson, you just state a -stipula- 
tion that will cover it. 


MR. DAWSON: It may be stipulated by and between 
counsel for the respective parties that the list of the 
employees in the Springfield Ordnance District, as shown 
by the Defendants’ Exhibit No. 23, is a true and correct 
list and that it may be used by the Court as evidence in 
this case in considering the issues involved. 

THE COURT: All right. 
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MOTION FOR SUMMARY JUDGMENT 


Come now the defendants and by their attorney, the 
United States Attorney, move this Court for summary 
judgment herein on the ground that there is no genuine 
issue of material fact and defendants are entitled to 
judgment as a matter of law. The exhibits, including the 
affidavit of Willham C. Hull, attached hereto, are made 
a part hereof. 

/s/ Leo A. Rover 
LEO A. ROVER 
United States Attorney 


/s/ Oliver Gasch 
OLIVER GASCH 
Assistant United States 
Attorney 
ys Frank H. Strickler 
FRANK H. STRICKLER 
Assistant United States 
Attorney 
/s/ Willam F. Becker 
WILLIAM F. BECKER 
Assistant United States 
Attorney 
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CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Motion 
for Summary Judgment, together with points and author- 
ities in support thereof, was made upon plaintiff by 
mailing a copy thereof to his attorney, Claude L. Daw- 
son, Esquire, 1012 - 14th St. N.W., Washington, D.C. this 
27th day of February, 1956. 


/s/ William F. Becker 
WILLIAM F. BECKER 
Assistant United States 
Attorney 
Attorney for Defendants 


15 Filed Mar 21, 1956 Harry M. Hull, Clerk 


* * * * 


PLAINTIFF’S MOTION FOR A 
SUMMARY JUDGMENT 


Comes now the plaintiff in the above entitled case and 
moves the Court for a summary judgment based upon 
the grounds that there is no genuine issue of material 
fact, and that the plaintiff is entitled to judgment as a 
matter of law. 

/s/ Claude L. Dawson 
Claude L. Dawson, 


Attorney for the Plaintiff, 
1012-14th Street, N.W. 
Washington 5, D.C. 
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CERTIFICATE OF SERVICE 


1, Claude L. Dawson, do hereby certify that service of 
the within and foregoing motion for a summary judg- 
ment together with the points and authorities in support 
thereof was made on the defendant be enclosing true 
copies thereof in an envelope addressed to William F. 
Becker, Assistant U.S. Attorney, Courthouse, Washing- 
ton, D.C. postage prepaid, and depositing of said envel- 
ope in the U.S. mails at Washington, D.C. on the 21 
day of March, 1956. 


Claude L. Dawson 
Claude L. Dawson, 
Attorney for the Plaintiff. 
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COPY 
SPRINGFIELD 


Lach, Walter T. 
Johnson, Ethel F. 
McMahon, Francis J. 


Feriole, Charles J. 
Picone, Samuel 
Pellerin, Ernest H. 
Meher, Rose D. 


Burkinshaw, Nelson 
Quirk, Leo F., Jr. 


1196A 
1421A 
1204A 


1600A 
1295A 
1420A 
1023A 


1209A 
1199A 


Donnelly, James H., Jr. 1199A 


LaPolice, Lucy B. 
O’Connor, Helen F. 
Low, Alice F. 


Dymon, Walter J. 
Heffernan, James W. 


Priest, Marion F. 
Minott, Philip H. 


NORTHERN 


Bidwell, Everett B. 
Yannish, Russell 
Hunt, Helen S. 


1686A 
1283A 
1191A 


1190A 
1259A 


1280A 
506AT 


EXHIBIT 23 
II-A 
II-B Reassigned to clerk-typist position 3-15-54 
III-B Resigned in lieu of RIF 1-25-54 
II-A Resigned 4-30-54 
II-A Reassigned to WB-7 3-15-54 
III-A Reassigned to WB-5 2-15-54 
III-B RIF 2-6-54 
II-B 
III-A Resigned 4-16-54 
III-A Resigned 4-23-54 
III-A Reassigned to WB-10 7-19-54 
III-B RIF 3-17-54 
III-B RIF 2-19-54 
III-A RIF 2-24-54 
III-B RIF 2-23-54 
II-A Resigned 3-19-54 
III-A RIF 3-4-54 

Reassigned 3-15-54 fr WBS-10 to WBS-6, 3-29-54 to 

III-A WBS-9, to WB-10 7-19-54 
II-A 7-19-54 from WBS-11 to WB-10 
II-B 


Vé&éT 
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Malloy, Rose O. 
Castle, Truman W. 
Greenman, Harold 
Calderon, Benjamin J. 
Ionta, Delore J. 
Robinson, Lucy B. 
Lenscy, Rosalie M. 
Tofield, Glenna L. 
Lamerton, Frederick A. 


Smith, Lillian S. 
Radke, Leonard D. 
Licursi, Nicholi A. 
Andrews, Nilda M. 
Crombie, Evelyn S. 
Schuler, Elvie G. 
Bissonette, Alice M. 
Newton, Rose M. 
Lewis, Margaret C. 
Prescott, Beatrice M. 
Uskitis, Josephine F. 


Byrne, Adrienne M. 
Dalpais, Margaret S. 
Duhaime, Alma B. 
Kimble, Evelyn T. 
Lee, Annie B. 


1600A 
1600A 
881A 
1600A 
1600A 
881A 
881A 
1600A 
1600A 


881A 
1600A 
1600A 
1600A 
881A 
1600A 
1600A 
881A 
881A 
881A 
1600A 


1600A 
881A 
881A 
1600A 
881A 


WrmmorNwoNINOA 
wWwaAwaAwonana 


et a Sa a = 
WAIDANWAD WOO 
DO Cron oo OF OT CID | OO 


III-A 
III-A 
III-A 
IHI-A 
III-A 
III-A 
III-A 
III-B 
III-B 


III-B 
III-A 
I-A 

III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 


III-B 
III-B 
III-B 
III-B 
III-B 


EXHIBIT 23 (Continued) 


Resigned 7-2-54 
3-15-54 fr WRX-3705-15 Hartford, Conn. to WB-10 


Resigned 7-2-4 


3-15-54 from WB-15, Bridgeport, Conn. to WB-10 
Resigned 7-9-54 


2-1-54 from WB-20 to WBS-5 Job #1436A $2.50 p.h. 


3-29-54 from WBS-5 to WBS-6 Job #1734A $2.59 p.h. 


6-7-54 from WBS-6 to WB-10 Job #1600A $2.01 p.h. 
RIF 12-16-54 


Reassigned fr GS-8, New Haven, Conn., 6-21-54 
EOD 6-21-54—Resigned 7-29-54 
Resigned 6-17-54 


Reassigned from WB-13, Hartford, Conn., 
3-15-54 RIF 6-1-54 

RIF 6-16-54 

RIF 6-16-54 

RIF 6-4-54 

RIF 6-4-54 

RIF 6-4-54 
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NORTHERN 


Melanson, Helen C. 
Alesky, Elizabeth 
Atkins, Clara G. 
Cianci, Constance 
Drumm, Mary K. 
Dudecz, Anna 
Lassen, Carmelia S. 
Mallette, Viola S. 
Missan, Rose S. 
Lampkin, Sydney 
Phillingham, Lewis J. 
West, Louise S. 


22 


Vicinus, Car] 
Elwell, Halsey 
Vitale, Rocco 
Carey, Hollis L. 
Moreno, Joseph V. 
Fracasso, Anthony 
Sesta, Ignazio D. 
Wood, Raymond H. 
Claude, Lionel B. 
Brignole, Paul C. 
O’Brien, John J. 
Snipes, Joseph 
Schroaider, Theo. W. 
Squires, William H. 


881A 

1600A 
884A 

881A 

1600A 
1600A 
1600A 
1600A 
1600A 
1600A 
1600A 
1600A 


1627A 
1627A 
1627A 
1588A 
1590A 
935A 

888A 

1579A 
1092A 
1588A 
1627A 
886A 

1627A 
1587A 


WB-10 


WB-13 


EXHIBIT 23 (Continued) 


III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 


III-A 
III-A 
II-A 

II-B 

II-B 

III-A 
III-A 
ITI-A 
III-A 
III-A 
III-A 
ITI-A 
III-A 
III-A 


RIF 5-17-54 

RIF 5-17-54 

RIF 5-17-54 

Resigned in lieu of RIF 4-23-54 
RIF 5-7-54 

RIF 5-3-54 

RIF 5-3-54 

RIF 4-19-54 

RIF 4-19-54 

RIF 4-19-54 

Reassigned from WB-13, Hartford 3-15-54, RIF 4-15-54 
RIF 4-15-54 


From GS-11 to WB-18 6-7-54 
From WBS-9 to WB-13 6-21-54 
From WB-16 (Hartford) to WB-13 3-15-54 


From WBS-4 New Haven to WB-18 3-15-54 


From WB-16 Hartford to WB-13 3-15-54 








NORTHERN 


Brady, George W. 
Mankus, Richard 
Whiting, Kenneth 
Vallario, Rose M. 
Andrews, Doris D. 
Ham, Austin 
Herrick, Luther 
Herzog, Hazel 
Owikla, Carmela 
Easton, Celia 
Kasmer, Sophia 
McGuiness, Marie 
Vallario, Katherine 
Brown, Frances P. 


Mercure, Florence R. 


Grover, Sumner 
DiPietro, Michael 
Hubinger, Harold 
Dombrowski, Joseph 


Groman, John M. 


Goddard, Vincent R. 


Wessel, Henry G. 
Homers, Harry P. 
Grano, Albert J. 
Montanile, Fred 


1627A 
1588A 
888A 

1586A 
1627A 
852A 

1627A 
1586A 
1588A 
1592A 
1627A 
1587A 
1586A 
1586A 
1633A 


1190A 
850A 
850A 
1613A 


786A 
786A 


1616A 
1589A 
1591A 
1616A 


1.95 
1.95 
Li? 
2.05 
2.05 
2.05 
1.86 
1.86 
1.86 
1.95 
2.05 
1.86 
1.86 
1.86 
2.05 


2.08 
1.98 
1.98 
1,98 


2.18 
2.18 


2.24 
2.13 
2.02 
2.34 


EXHIBIT 23 (Continued) 


III-A 
III-A 
III-A 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 
III-B 


II-A 
II-A 
III-B 
III-A 


III-A 
III-B 


II-A 

III-A 
III-A 
III-B 


From WB-15 Hartford to WB-13 3-15-54 


Down to WB-10 7-19-54 

3-15-54 from WB-16 Hartford to WB-13—RIF 7-15-54 
3-15-54 from WB-16 Hartford to WB-13—RIF 7-15-54 
RIF 6-4-54 

RIF 6-4-54 

RIF 5-7-54 

RIF 5-7-54 

Resigned 4-23-54 

3-15-54 from WB-16 Hartford to WB-13—RIF 5-7-54 
RIF 56-3-54 

RIF 5§-3-54 

RIF 5-3-54 

3-15-54 from WB-18 Hartford to WB-13—RIF 5-3-54 


2-15-54 from WB-18 to WB-16 
RIF 5-17-54 


Resigned 5-28-54 
RIF 5-3-54 


RIF 5-26-54 
RIF 5-17-54 
3-15-54 from WBS-7 Hartford to WBS-4—RIF 4-19-54 


vot 


NORTHERN 


Cummings, Martin S. 


Prescott, Samuel 
Melcher, Sydney 


Zavatsky, Stephen J. 


Mazzotta, Julio S. 


Munroe, Harold 
Telensky, Anthony 
Curtiss, Burton 
Masure, Myrle T. 
Flaherty, Martin F. 
Whitworth, Harry 


Morin, Donald P. 
Baller, Samuel 


Piekos, Edward J. 


1631A 
1637A 
1638A 
1635A 
1643A 


1698A 
1619A 
1620A 
1680A 
1675A 
1611A 


1678A 
1626A 


1641A 


2.43 
2.21 
2.43 
2.21 
2.43 


2.39 
2.51 
2.51 
2.51 
2.51 
2.51 


2.47 
2.47 


2.43 


EXHIBIT 23 (Continued) 


II-A 
II-B 
III-A 
III-B 
III-B 


III-A 
III-A 
III-A 
III-B 
III-B 
III-B 


II-A 
II-B 


III-A 


3-15-54 from WBS-7 Hartford to WBS-5 

6-7-54 to WBS-04 position 

3-15-54 from WBS-7 Hartford to WBS-5—RIF 5-17-54 
RIF 5-7-54 

3-15-54 from WBS-9 Hartford to WBS-5—RIF 4-19-54 


3-15-54 from WBS-7 Springfield to WBS-6 
3-15-54 from WB-25 Hartford to WBS-6 
3-15-54 fr WBS-9 to WBS-6—7-19-54 to WB-13 
3-15-54 from WBS-9 to WBS-6—RIF 6-30-54 
3-15-54 from WBS-8 to WBS-6 

3-15-54 from WBS-10 (Htfd) to WBS-6 
3-15-54 from WBS-8 to WBS-6 

7-19-54 down to WBS-6 


Vilt 
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REPORT AND OPINION OF THE COMMISSIONER 
OF VETERANS CASES ON THE CROSS-MOTIONS 
FOR SUMMARY JUDGMENT 


Plaintiff, an indefinite appointee, in Group III-A, was 
employed as a Machined Parts Inspector, RIO #12014, 
WB-3413-18, Step 3, in the Inspection Division, Spring- 
field | Ordnance District, which position was abolished 
as surplus on February 6, 1954. He alleges entitlement 
to retroactive restoration to a position in the Ordnance 
District where, at the time of his separation in a reduc- 
tion-in-force action, there were retained “a large number” 
of nonveterans as employees in his competitive class, 
in violation of his preference retention rights under 
the provisions of Section 12 of the Veterans Preference 
Act of 1944, 5 U.S.C. 861. 


The defendants set forth, as a complete defense to 
plaintiff’s claim, that (1) plaintiff’s job was abolished; 
(2) plaintiff was the only employee in his competitive 
level; (3) plaintiff has attempted to elevate certain em- 
ployees in lower grades into his grade as his “competi- 
tors”; and (4) the Exhibit No. 23, listing all Machined 
Parts Inspectors retained on date of plaintiff’s separa- 
tion, contains no named employee in Grade 18, in any 
tenure subgroup, including III-A, and no employee in 
Job No. 1201-A. 


Plaintiff contends that, upon the abolition of his job, 
his request for reassignment to a job in the highest 
grade below that which he held was denied by the Agency, 
and action confirmed by the Commission, contrary to his 
preference rights, which he had acquired prior to the en- 
actment of the Whitten Amendment, Public Law No. 253, 
S2nd' Congress, as amended by Public Law No. 375, 82nd 
Congress, and 5 CFR 20.4(c)(3). Plaintiff further con- 


=> 





> 
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tends that any regulations of the Commission, which des- 
troy employee’s preference rights, promulgated on its 
interpretation of the meaning of the Whitten 
24 Amendment, are null and void because the Whitten 
Amendment does not direct any such authority, 
ineaning, or intent. 


Defendants assert that the record discloses that plain- 
tiff was the only employee in his “competitive level” in 
the “competitive area” and was, therefore properly 
reached for separation. They assert that the employees, 
nonveterans, in subgroup III-B, being in a different com- 
petitive level than plaintiff, were not in competition 
with the plaintiff as covered by Section 12 of the 
Veterans Preference Act and Civil Service Regula- 
tion 20.2(¢c) of 5 CFR. Plaintiff had no “right to bump” 
employees in other competitive levels than his own and 
defendants properly did not examine his qualifications 
for such positions in accordance with the civil service 
reculations. 


OPINION OF THE COMMISSIONER 


It is clear from a reading of Section 12, infra, that the 
first part thereof refers to veterans and nonveterans 
alike in the civil service of the Government. It is like- 
wise clear that the three “provisos” set forth the limita- 
tions within which the Civil Service Commission Regula- 
tions must be promulgated to carry out the considerations 
of Congress affecting release of civilian personnel in the 
Government in any reduction-in-force action. The plain- 
tiff requests his right of retention upon the provisions of 
Section 12, which reads as follows: 


“Reduction in personnel; considerations affecting re- 
lease. In any reduction in personnel in any civilian 
service of any Federal agency, competing employees 
shall be released in accordance with Civil Service 
Commission regulations which shall give due effect 
to tenure of employment, military preference, length 
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of service, and efficiency ratings; Provided, That the 
length of time spent in active service in the armed 
forces of the United States of such employee shall 
be credited in computing length of total service; 
Provided further, That preference employees whose 
efficiency ratings are ‘good’ or better shall be retained 
in preference to all other competing employees and 
that preference employees whose efficiency ratings 
are below ‘good’ shall be retained in preference to 
competing nonpreference employees who have equal 
or lower efficiency ratings: and provided further, 
That when any or all of the functions any agency 
are transferred to, or when any agency is replaced 
by, some other agency shall first be transferred to 
the replacing agency, or agencies, for employment in 
positions for which they are qualified, before such 

agency, or agencies, shall appoint additional 
23 employees from any other sources for such 

positions. (June 27, 1944, ch. 283, See. 12, 50 
Stat. 390)” 

Despite the fact that hardly an issue of the Federal 
Register fails to contain the report of additional jobs re- 
moved by the Commission from the Competitive Service, 
the Commission promulgated its rules and regulations 
pursuant to its analysis of the mandate of the Whitten 
Amendment to cover, in six classifications of employees 
in the Federal Service into three groups, competing em- 
ployees with satisfactory efficiency ratings for the pur- 
pose of determining relative retention preference in re- 
duction-in-force actions. Group 1-Career contains perma- 
nent career employees without conditions of employment 
attached. Veterans therein are in I-A; nonveterans in I-B. 
Group I1-Career Conditional includes employees with con- 
ditions attached because the appointments are (1) either 
probationary or (2) temporary or (3) indefinite in partic- 
ular positions through promotion, transfer or reinstate- 
ment. Veterans therein are in II-A; nonveterans in II-B. 
Group III includes all employees who have neither per- 
manency nor civil status in the competitive service. As 
plaintiff was not a probational appointee, he, being a vet- 
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eran’s preference eligible and having an indefinite ap- 
pointment under the Whitten Amendment, he was prop- 
erly placed in III-A.  Nonveterans therein would be 
placed in subgroup III-B. 


It is true that the Whitten Amendment, providing that: 


“After September 1, 1950, and during the fiscal 
year 1951: 


(a) In making appointments in the Government 
service the Civil Service Commission shall make full 
use of its authority to make temporary appointments 
in order to prevent increases in the number if per- 
manent personnel and no employee in the Federal 
civil service promoted, transferred or appointed to a 
position of higher grade shall be eligible, in the 
event of separation from the service through reduc- 
tion in foree, to reinstatement at a grade above the 
grade held by such employee on September 1, 1950; 
and all reinstatements, transfers or promotions to 
positions in the Federal civil service shall be tempor- 
ary and for positions subject to the Classification 
Act of 1949 shall be made with the condition and no- 
tice to the individual reinstated, transferred or pro- 
moted that the classification grade of the position is 

subject to post-audit and correction by the ap- 
26 propriate departmental or agency personnel of- 


fice or the Civil Service Commission * * *,” 


directs the Commission to make an all-out drive to pre- 
vent increases in the number of permanent personnel in 
civilian government service, but from the clear mandate 
therein the Commission is fully authorized to make only 
temporary appointments, thereby keeping at a minimum 
the number of permanent employees on the whole list of 
Federal employees. Nothing is said concerning “pro- 
bational appointments” nor is any inference, that an em- 
ployee’s veteran’s preference rights, attachable on ap- 
pointment, be curtailed, reasonably existing in the ex- 
press words used. Nothing is therein contained to lead 
to the conclusion that the provisions of Section 2.112 of 
5 CFR (1953 Supp.), referring to “Appointments subject 
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to investigation”, have been modified or revoked in whole 
or in part. The Commission is directed to make only 
temporary appointments to positions. Reinstatements at 
a grade above the grade held by such reinstated employee 
on September 1, 1950, are prohibited, with the further di- 
rection that employees reinstated to positions in the class- 
ified civil service must be notified that the grade classi- 
fiedis subject to post-audit and correction by the agency 
or the Commission. As for the Commission, this diree- 
tion by Congress is nothing but a reiteration of that which 
the Commission has theretofore been charged with, 
namely, the constant review of all positions at its op- 
tional time in the competitive service with the end in view 
to reclassify, up or down, if after analysis of positions, 


it sees fit so to do, 


Under the regulations promulgated by the Commission, 
pursuant to the passing by Congress of the Whitten 
Amendment, the Commission grants reassignment rights 
to Groups To and Il, but demes such rights to those em- 
plovees in Group TIT. The Ageney, relying on such regu- 
lations, contends it is but earrying out orders of the Com- 
mission and that there has not been any violation on its 
part in retaining nonveterans in Group TI-B oom other 

competitive levels than that of plaintiff. The Board 
at of Appeals and Review of the Commission affirmed 
the ageney action, stating in its decision. 


“Your appeal is based upon the contention that pref- 
erence employees serving under non-status indefinite 
appointments should have the right to be moved. to 
different positions and displace other employees when 
they cannot be retained in their current positions in 
reduction in foree. The Commuission’s regulations, 
which must give due regard to tenure of employments 
as well as veteran preference, do not provide for 
such rights. There is no error in the prior decision 
and consequently no basis upon which your appeal 
could be sustained. The prior deeision is accordingly 
affirmed.” (emphasis supplied) 





<* 
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From this decision, it is clear that the Commission, in 
promulgating the regulations, covering Group III-A and 
B, believed it had the right to do so under the provisions 
of the Veterans Preference Act and the court decisions 
thereon. 


The case of Brannan vy. Elder, 341 U.S. 277, 284, 286 
(1951) is authority that the Court approved Commission 
regulations which distinguished “competing” groups on 
basis of tenure, which resulted in the ruling that tempor- 
ary veterans’ preference employees were not in “com- 
petition” with permanent nonveleran employees. The 
agency establishes the competitive areas, usually on basis 
of geography and usually confined to local “commuting 
areas’. The agency determines “competitive levels” of 
positions in the competiuve area on the basis that all sim- 
ilar jobs wherein the employees are mutually interchange- 
able without undue interruption to the work program 
should be in the same competition for retention register 
purposes. Such similar positions are usually in the same 
grade or occupational level. Adams et al v. Humphrey, 
U.S. App. D. C., decided November 23, 1955, holds that, 
whether throngh an agency reduction-in-force or not, 
the supervisory executive officials have the power to 
create or abolish Government jobs. 


It is conceded that plaintiff, Group III-A, had reten- 
tion rights over any employees, having lower number of 
retention points, in his “competitive level” of position, 
and over all employees in III-B, as nonveterans, if in the 
same competitive level. As plaintiff was the only employ- 
ee in his competitive level in III-A or III-B, his retention 
rights had been lost and, as an indefinite employee in ITI- 
A, he had no reassignment rights to positions in “other 
competitive levels” in TII-A or III-B. Plaintiff contends 

that the regulation of the Commission, effecting 
28 such loss of his preference rights, is null and void. 
20.4(¢) (3) of 5 CFR, 1953 Supp. 
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The validity of U.S. Civil Service Commission’s regu- 
lations, promulgated under statutory mandates, is pre- 
sumed. Alckelmacker v. Kelly, (1950) 101 F. Supp. 528. 
Under the provisions of Section S867, 7 U.S. C., the Com- 
mission, as Well as the courts, expressly directed by Con- 
gress that the Veterans Preference Act ts not to be con- 
strued to take away from any preference eligible any 
rights therelofore granted to, or possessed by him, under 
any existing law, executive order, civil service rule or 
regulation of any department of Government or officer 
thereof. Our Court of Appeals has held that Section 12, 
supra, does not give veterans any reassignment rights 
that were not limited to a “competitive” group. Fass v. 
Gray, 1952, 91 US.App.D.C, 28, 197 F.2d 387, Cert. den. 
d44 US. 839. While Congress did not define the words 
“competing employees”, it intended that the Commission 
determine in the first instance which nonveterans compete. 
Leeds v. Rossell, 101 F. Supp. 481. The separation of an 
employee, Whose qualifications were practically the same 
as those of other employees on same job who were re- 
emploved or retained, was wrong. Langham vy. RFC, 
1952, 101 F. Supp. 482. 


Mr. Justice Rutledge, concurring with the majority in 
Hilton vy. Sullivan, 334 U.S. 322, stated that, while a 
classification which ignores all considerations both of ef- 
ficiency and of length of service might be found unauthor- 
ized under the statutory scheme of veterans’ preference, 
one which takes due account of effictency which is not 
wholly unrelated to length of service, well might be sus- 
tained. He was of the opinion: “So that the Commis- 
sion’s judgment that veterans with efficiency ratings of 
good or better should be preferred to all others could 

hardly be called arbitrary or in excess of the au- 
29 thority conferred.” He concluded that the language 
of the statute places much greater stress upon 
efficiency ratings than upon length of service. 
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It seems to your Commissioner that when the Court 
in the Hilton case, supra, said: “The purpose of that 
(Veterans Preference) Act’s sponsors and of Congress 
in passing it appears to have been precisely the oppo- 
site—to broaden rather than narrow the preference”, it 
meant that the Act gave legislative sanction to rules and 
regulations of the Commission then affecting veterans’ 
preference in reduction-in-force personnel actions. It 
would seem that later regulations of the Commission 
that would narrow, rather than broaden, this preference, 
such as that regulation pertaining to subgroup III, would 
not, in the Court’s opinion, have legislative sanction 
therefor, absent the necessary later statutory authority. 


The intent of Congress is pertinently stated in Section 
12 to the effect that “preference employees whose ef- 
ficiency ratings are below ‘good’ shall be retained in 
preference to competing non-preference employees who 
have equal or lower efficiency ratings ...”. It seems to 
me that it would logically follow that, in the case of 
“indefinite” appointments, the procedure should be car- 
ried into regulation of the Commission that the prefer- 
ence rights of an “indefinite appointee” in III-A should 
not be deprived of any rights an appointee with prefer- 
ence in either I or II, subgroups, has as that would be 
narrowing the preference, contrary to the teaching of 
Hilton. In other words, it has been held that temporary- 
appointed veterans’ preference employees have never had 
retention preferences over permanent tenure nonveterans, 
but there is no holding, except by the Commission, that 
temporary-appointed veteran preference employees do not 
have retention preference over temporary-appointed non- 
veterans. Congress, in passing the preference Act, set 
the scheme of preference in Section 12 by using the re- 
quirement of efficiency ratings of “good” or better for 
retention purposes. Congress did not stop there, but 
continued into that category of “efficiency ratings below 
good” and specified that preference should be given to 
the veteran therein over nonveterans having equal or 
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lower efficiency ratings therein. If the Commission regu- 
lations as to the concerned preference are not rea- 
30 sonable in that the preference attached has been 
narrowed, such regulations are not valid under the 
powers delegated by the statute. 


L think that plaintiff, his job having been abolished, as 
a veteran in subgroup III-A and alone in his particular 
job No. and grade 18, should have been permitted to have 
his qualifications examined for the many available re- 
tained I1l-A and B employee-positions in kindred and 
similar “other” competitive levels. As his request for 
such lawful procedure was denied him, as stated by the 
Board of Appeals and Review decision, supra, I think 
that plaintiff has been denied a valuable right to such 
procedure and should be restored to his former position 
or one of like seniority and pay. Reinstatement means 
re-employment of a person upon formal request of the 
appointing officer. I Fed. Reg. 602, 5 CFR 9.1, 9.101 
(1939). 


CONCLUSION 


For the reasons stated and the authorities cited, I 
recommend that plaintiff’s motion for summary judgment 
be granted and that defendants’ motion for summary 
judgment be denied. 


Respectfully submitted, 


/s/ John Henry Sullivan 
John Henry Sullivan 
Commissioner of 
Veterans Cases 
Copies sent to: 
Claude L. Dawson, Esquire 
1012 -14th Street, N.W. 
Washington, D.C. 


William F. Becker, Esquire 
Asst. United States Attorney 
Attorney for Defendants 
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31“ Field May 10, 1956 Harry M. Hull, Clerk 


ORDER 


This cause having come on to be heard on the defend- 
ants’ motion for summary judgment and the plaintiff’s 
motion for summary judgment and the Court having 
considered the pleadings filed herein together with the 
exhibits and the oral argument of counsel for the plain- 
tiff and defendants, and it appearing that there is no 
genuine issue as to any material fact and that the de- 
fendants are entitled to judgment as a matter of law, 
it is this 10th day of May, 1956, 


ORDERED that the defendants’ motion for summary 
judgment be and the same is hereby granted, and it is 


FURTHER ORDERED that the plaintiff’s motion for 
summary judgment be and the same is hereby denied 
with costs to the defendants. 


F. Dickinson Letts, 
JUDGE 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Order 
was made upon plaintiff by mailing a copy thereof to his 
attorney Claude L. Dawson, Esquire, 1012 - 14th St., N.W., 
Washington, D.C. this 7th day of May, 1956. 

/s/ William F. Becker 
WILLIAM F. BECKER 


Assistant United States 
Attorney 
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QUESTION PRESENTED 


In the opinion of the appellees, the question presented is: 

Whether Civil Service Commission Regulation 20.5 (b) (2) 
which grants reassignment or bumping rights—though neither 
the Veterans’ Preference Act or any other statute requires 
this—is reasonable although limited to career and career-con- 
ditional employees of the Government where this limitation 
was found to be essential in order to avoid serious organiza- 
tional dislocations in the Government. 
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In the Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13544 


THomas G. HorrMAN, APPELLANT 
v. 


WiLBEeR M. Brucker, SECRETARY OF THE ARMY, ET AL., 
APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This appeal arises out of an action brought by appellant 
Hoffman against appellees, the Secretary of the Army and the 
members of the Civil Service Commission, for restoration to 
the proper grade and position in the Springfield Ordnance 
District from which he was separated in a reduction in force 
in alleged violation of his rights under the Veterans’ Preference 
Act of 1944. The United States District Court for the District 
of Columbia granted appellees’ motion for summary judgment. 
This appeal followed. 

Appellant was employed as a Machined Parts Inspector, 
Wage Board Grade 18 and Job No. 12014, in the Inspection 
Division, Springfield Ordnance District (J. A. 18A).* He was 
a veterans preference eligible and had received an indefinite 
appointment in January, 1951 (J. A. 4). The position he 
occupied was abolished as surplus effective February 6, 1954 
(J. A. ISA) and his reduction in force was effected that date. 





*Since appellant has characterized his appendix as a Joint Appendix, 
although it was neither submitted nor agreed to by appellees, we refer to it 
as “J. A.” However, we ure reprinting as Appellees’ Appendix A (infra, 
pp. 12-16) the additional portions of the record we deem material. 


(1) 
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The Civil Service Commission's “Retention Preference Regu- 
lations for Use in Reduction in Force” which governed appel- 
lant’s separation provided that for the purpose of determining 
the order of separation employees should be divided into 
Groups I, II, and III according to tenure of employment. 
Reg. 20.4 (c).' Group I has the highest retention priority 
and is the group last reached in separations necessitated by a 
reduction in force. Group I includes career employees in the 
competitive service (7d.). Group IT, which has second highest 
priority, is composed of career-conditional employees (2d.). 
Group III, the indefinite group, has the lowest priority and 
includes employees “serving under non-status non-temporary 
appointments in positions in the competitive service” (7d.). 
Within each of these tenure groups. employees are further 
divided into subgroups according to veterans’ preference. 
Thus, veterans’ preference employees are in subgroups I-A, 
II-A, and III-A; those employees without veterans’ prefer- 
ence are in subgroups I-B, II-B, and III-B (¢d.). Since appel- 
lant was a veteran and also an indefinite appointee, it is not 
challenged that he was correctly placed in Group III-A. (Brief 
for Appellant, p. 3.) 

In his complaint appellant alleged that his reduction in 
force was in violation of his rights because other employees 
“in his grade and position” were retained although they were 
not veterans (J. A.5A-6A). Specifically, he alleged that Alice 
Low, Helen O'Connor, James Kenney and Michael Sheehan 
were retained improperly (7d.). The undisputed record shows 
that none of these employees were in the same grade or position 
zs held by appellant. Both James Kenney and Michael Shee- 
han were in Wage Board Grade 16 and were Fire Control 
Instrument Inspectors. (Exh. 19, App. A, fra, p. 16.) 
Furthermore, they were in tenure group II-B at the time ap- 
pellant, a IfI-A, was separated (id.). While Alice Low and. 
Helen O'Connor were both in tenure group III-B, their job 
numbers were 1191A and 1283A, respectively, and both were 
Grade 13’s (Exh. 23, J. A. 183A). Moreover, it was orally 


*The reduction in force regulations in effect at the time of appellant’s 
sepuration are printed in App. B, infra, pp. 17-26. The current regulations, 
which are substantially the same, appear as Part 20 of 5 C. FL R. (1956 
Cum. Supp. ). 
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stipulated in the court below that Exhibit 23 filed in support of 
appellees’ motion for summary judgment was a true list of all 
Machined Parts Inspectors retained in the Springfield Ordnance 
District at the time of appellant’s separation (J. A. 8A-10A). 
An inspection of this exhibit, upon which appellant continues 
to rely here (Brief for Appellant, p. 9), is also sufficient to show 
that none of the other employees retained had appellant’s job 
classification or pay grade. 

While the regulations entitle employees in Groups I and II 
who are reached in a reduction in force to be reassigned to 
positions in “other competitive levels” for which they are 
qualified if the occupant is in a lower subgroup,” Group IIT em- 
ployees are not afforded such bumping rights by the regula- 
tions. Appellant’s contention seems to be that as a veterans’ 
preference employee he was entitled to bump III-B employees 
doing similar jobs in lower grade levels notwithstanding the 
regulations (J. A. 8A, 18A). Since the regulations did not 
entitle appellant to bump employees in lower competitive 
levels, no determination was made as to his qualifications for 
the positions held by subgroup III-B employees in lower grades. 

Appellant appealed his separation to the First United States 
Civil Service Region of the Civil Service Commission pri- 
marily on the basis that as a III-A employee he was entitled 
to bumping rights under the Veterans’ Preference Act. The 
First Region sustained the action of the Springfield Ordnance 
District (App. A, infra, p.12). On further appeal to the Civil 
Service Commission the ruling of the First Region was affirmed 
(App. A, infra, p. 15). 

The present action was filed in the court below on July 26, 
1954 (J. A. 2A). Both appellees and appellant filed motions 
for summary judgment (J. A. 10A, 11A). The Commissioner 
of Veterans’ Cases recommended granting of appellant’s motion 
and denial of appellees’ motion (J. A. 18A-26A). However, 
on May 10, 1956, the District Court entered an order granting 
appellees’ motion for summary judgment and denying appel- 
lant’s motion (J. A. 27A). 


* This procedure is referred to as “bumping.” Federal Personnel Manual, 
Oe) 








4 
STATUTES AND REGULATIONS INVOLVED 


The pertinent provisions of the Veterans’ Preference Act 
of 1944, 58 Stat. 390, as amended, 5 U.S. C. 851, et seq., and 
the first Whitten Amendment, 64 Stat. 1066, appear in appel- 
lant’s brief at. pages 4 to 6. 

The Civil Service Commission’s “Retention Preference 
Regulations for Use in Reduction in Force” in effect at the time 
of appellant’s separation appear in App. B, infra, pp. 17-26. 


SUMMARY OF ARGUMENT 


The question presented for decision here is whether the 
reduction in force regulations, under which appellant was sep- 
arated from Government employment, violated his rights under 
the Veterans’ Preference Act because they did not afford him 
any reassignment rights. First we demonstrate that reassign- 
ment or bumping rights are not required by the Veterans’ 
Preference Act and, second, that limiting the grant of such 
rights to career and career-conditional employees was 


reasonable. 
ARGUMENT 


The question in this case is whether Civil Service Regulation 
20.5(b)(2), which limits reassignment or “bumping” rights 
to employees in tenure Groups I and II, is valid. By arguing 
that the Whitten Amendment did not authorize withdrawal 
of such rights from the indefinite employees, appellant seems 
to contend that the right to bump is required by the Veterans’ 
Preference Act. For the reasons set forth below, we submit 
that there is no inherent right to bump under the Act and 
that Civil Service Regulation 20.5(b)(2) is reasonable in 
limiting bumping rights to tenure Groups I and II. 

A. Veterans’ Preference Act Confers No Statutory Right to 
Displace Non-competing Employees. Section 12 of the Vet- 
erans’ Preference Act of 1944 provides that in a reduction in 
force “competing employees shall be released in accord with 
Civil Service Regulations,” which must give due effect to 
“tenure of employment, military preference, length of service, 
and efficiency ratings.” [Emphasis added. ] 

This explicit statutory reference to competing employees and 
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the decision of the Supreme Court in Elder v. Brannan, 341 
U. S. 277, reiterate the established principle that a veteran’s 
preference in job retention operates only within his competing 
group. Cf. Fass v. Gray, 91 U.S. App. D. C. 28, 197 F. 2d 587, 
certiorari denied, 344 U.S.839. As the rationale in Elder makes 
clear, this was as true before the Veterans’ Preference Act as 
itis today. 344 U.S. 277, 284. Prior, consistent administra- 
tive practice had earlier established the need and propriety of 
confining preference to competing groups. See e. g., 34 Ops. 
Att’y. Gen. 159, 161 (1924) ; 38 Ops. Att’y. Gen. 79, 83 (1934) ; 
Executive Order 4240 (1925); Executive Order 5068 (1929) ; 
and Executive Order 8705 (1941), 6 F. R. 1313. 

When an employee is reached in a reduction in force, these 
requirements of Section 12 are implemented by the following 
Civil Service Commission regulation: 

No employee may be separated * * * in a reduction 
in force while a competing employee with lower reten- 
tion standing is retained in the same competitive level. 
[ Reg. 20.5 (b) (1), App. B, infra, p. 21.] 


“Competitive level” is defined as all similar positions within a 
particular area in which employees could be readily inter- 
changed without undue interruption to the work program. 
Normally the positions will be in the same grade or occupational 
level. Reg. 20.2 (f), App. B, infra, p. 18. Thus, Hoffman’s 
retention preference under Section 12 would have come into 
play if he and at least one other employee had held inter- 
changeable Grade 18 positions and if the other employee had 
a lower retention standing either because he was a III-A em- 
ployee with fewer retention credits than Hoffman or because he 
was 2 III-B employee, that is a non-veteran with an indefinite 
appointment. But as has been shown, supra, pp. 2-8, the 
record is clear that appellant was the only person in his com- 
petitive level at the time of his separation since there were no 
other Machined Parts Inspectors with his job number or grade 
(Exh. 23, J. A. 13A-17A). Appellant’s continued reliance on 
Exhibit 23 indicates that he does not dispute this conclusion, 
even though both in his statement of points and his summary of 
argument he complains about non-veterans retained after ap- 
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pellant’s separation who were in the “same category or grade” 
or the “same classification and grade” as appellant (Brief for 
Appellant, pp. 3-4). In these circumstances, there is no room 
for doubt that appellant was accorded the statutory preference 
over competing employees. 

Though it is not clear from his brief, appellant’s primary 
contention here must be that he was entitled to displace em- 
ployees in lower occupational or grade levels and that this 
claimed bumping right is conferred by statute.* By definition 
the bumping rights claimed arise only when an employee seeks 
to displace someone in “another competitive level.” Reg. 20.5 
(b) (2), App. B, infra, p. 22. Since, as we have shown, Section 
12 relates to “competing employees” only, it cannot be the basis 
for claiming a statutory bumping right. Furthermore prior to 
the Veterans’ Preference Act, bumping rights were not required 
either by statute or by the reduction in force regulations of the 
Civil Service Commission although agencies, at their discretion, 
could grant such rights. See 5 C. F. R. (1943 Supp.) 12.309 
(a). Thus, there was no prior practice in regard to reassign- 
ment rights which could be preserved by Section 18 of the 
Veterans’ Preference Act, 5 U.S. C. 867. Strong support and 
confirmation of these views appear in the report of the Sub- 
committee on Federal Manpower Policies of the Senate Coin- 
mittee on Post Office and Civil Service which investigated this 
and related problems of reductions in force. The report em- 
phasizes the fact that: 


* * * The Veterans’ Preference Act does not provide 
for reassignment rights. Moreover, there appears to be 
no indication in the legislative history of the act that 
reassignment rights are “inherent” within the system. 
Reassignment rights were not required either by law or 


*The sole claim that appellant made in his complaint was that certain 
employees in the same “grade and position’ as appellant, but with less 
retention standing than he, were retained when he was separated (Par. 
10, J. A.5A). In his memorandum in support of his motion for summary 
judgment, appellant changed his theory und urged that he was entitled to 
bump employees in lower grade positions Nevertheless, this Court may be 
justified in finding that the only issue before the court below, and hence 
before it, was whether appellant wus the only person in his particular com- 
petitive level. 
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regulation prior to World War II, although agencies, at 
their discretion, could grant such rights. Since World 
War II, however, Commission regulations have made 
reassignments an integral part of reduction-in-force pro- 
cedures. [S. Rep. 2102, 82d Cong., 2d Sess., on “Reduc- 
tion-in Force System in the Federal Government” (July 
4, 1952), at p. 42.] 

B. The Civil Service Commission’s Regulations Which Con- 
fer No Right on Group ITI Employees to Displace Non-com- 
peting Employees in a Lower Subgroup Standing Are Reason- 
able. While the Veterans’ Preference Act does not give a 
veteran a statutory right to be preferred over ‘“‘non-competing”’ 
employees, Section 12 in no way prohibits according such a 
preference to a veteran. For that reason, the Civil Service 
Commission’s Regulations, which allow a veteran’s reassign- 
ment to a position held by a non-competing employee in an- 
other competitive level, have repeatedly been sustained as valid 
by this Court. See, e. g., Powell v. Brannan, 91 U.S. App. 
D.C. 16, 196 F.2d 871; Fass v. Gray, 91 US. App. D. C. 28, 197 
F. 2d 587, certiorari denied, 344 U.S. 839. 

It is this bumping right—created by regulation—which 
makes possible the displacement of a non-competing employee 
holding a lower-paying job in a lower grade level. This right, 
as previously noted, is entirely different from the right con- 
ferred by the statute itself—that is, the right to be retained 
over competing employees in the same competitive level occu- 
pied at the time of the reduction in force. 

Appellant, a Group III veteran, complains because the regu- 
lations in force at the time of his separation limited this right 
to bump to employees in tenure Groups I and I]—the career 
and career-conditional employees (App. B, infra, p. 22).* 
As already noted, bumping rights were not required by regu- 
lation prior to the Veterans’ Preference Act. The first regula- 
tions adopted after passage of the Act, however, did accord 
reassignment rights to a limited group—former employees with 
statutory retention rights and career employees. 5 C. F. R. 


‘The present regulations continue the sume limitation. 5 C. F. R. (1956 
Supp.) 20.5, 
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(1944 Supp.) 12.3831 and 12.332, p. 125. Thereafter, in 1945, 
the Civil Service Commission extended bumping rights to war 
service indefinite employees entitled to veterans’ preference 
if they had an efficiency rating of “good” or better. 5 C. F. R. 
(1945 Supp.) 12.309 (e). Bumping rights were again with- 
drawn from non-status, indefinite, veteran employees by regu- 
lations which took effect in February, 1953. 17 F. R. 11,733. 

This restriction on bumping is plainly valid. At the outset, 
it is important to emphasize the fact that the statute itself 
does not require recognition of any bumping rights. Further, 
there is no requirement that the regulations of an administra- 
tive agency must remain unchanged, provided the regulations, 
as changed, are in accord with the law. Fass v. Gray, 91 U.S. 
App. D. C. 28, 197 F. 2d 587, certiorari denied, 344 U. S. 839. 
In upholding the Civil Service Commission’s Regulations which 
limited reassignment to the “local commuting area”, this Court 
said in the Fass case: 


* * * It is true, as we have said, that prior Regula- 
tions did contemplate reassignment of permanent em- 
ployees outside of the “local commuting area”, but the 
Regulation was amended to read as it did at the time of 
the action here complained of, and that it once read 
otherwise does not compel the conclusion that the ver- 
sion before the court is not valid and reasonable. * * * 
[91 U.S. App. D. C. 28, at 33, 197 F. 2d 587, at 592.] 


This Court has also stated that Congress intended to give the 
Commission a wide measure of discretion in formulating rules 
dealing with the difficult administrative problems arising from 
reductions in foree. Hilton v. Forrestal, 83 U.S. App. D.C. 
44,47, 165 F. 2d 251, 254, affirmed Hilton v. Sullivan, 334 
U. S. 323. 

Limiting the exercise of bumping rights to career and career- 
conditional employees was not only reasonable but essential 
to avoid serious organizational dislocations. The situation 
which led the Civil Service Commission to limit the bumping 
rights was summarized by a subcommittee of the Senate Com- 
mittee on Post Office and Civil Service: 
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* * © Reassignment rights are widescale and during 
~ each reduction in force set into motion a chain of 
| “bumping” or displacement actions which successively | 

shift employees from job to job, division to division, 
a and even bureau to bureau. The result of “bumping” 
a is frequently a “restafiing” of the agency as employees 
are shuffled into “new” jobs. The effects of the formula 
and the “bumping” procedure combine to create wide- 
° spread confusion, lowered morale, and insecurity among 
Federal employees. As a consequence, hundreds of cap- 
able workers quit their agencies during reductions in 
force and seek employment elsewhere. The personnel 
ry turnover involved reaches such proportions that agencies 
| are often forced to conduct intensive recruiting cam- 
! paigns on top of reductions in force. Evidence shows, 
° moreover, that due to its basic layoff policies and prac- 
h © tices, Government frequently cannot attract new work- 
! ers or rehire its former employees. [S. Rep. No. 2102, | 
82d Cong., 2d Sess., p. 2.] 


The subcommittee was also greatly concerned by the effect that 
re bumping had on the operating efficiency of Government 
agencies: 


* * * Asaresult of its own study, this subcommittee 
does not believe that there exists any practice in Gov- 
ernment today which reduces operating efficiency to the 
‘ extent rampant “bumpings” do in reductions in force. 
| Reports from agency heads and operating officials, and 
interviews with unit supervisors and scores of employees, 

a all point to the extensive confusion and lowered morale 
= caused by present liberal reassignment rights, and they 
emphasize the detrimental effects on an agency’s operat- 
ing divisions. * * *  [Jd. at p. 40.] 


. Concern was also shown for the excessive costs of reductions in 
> force: 

The costs involved in reductions in force, in terms of 
both the administrative expense and lost production, are 
. clearly excessive. Thousands of dollars have been spent 
* laying off a single Government worker. One reduction 
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in force, in which 30 employees were finally separated, 
cost the taxpayers almost $450,000. Measured Gov- 
ernment-wide, these costs mean that the Federal Gov- 
ernment is wasting thousands of man-hours and spend- 
ing millions of dollars every year laying off employees. 
[/d. at p. 2.] 


In this connection, the subcommittee concluded that it was 
“# * * these ‘bumping’ actions, with all their ramifications 
upon individual and unit production, which are the primary 
source of the major costs in reductions in force.” * * * [Jd. 
at p. 48. ] 

In light of these conditions, it was certainly reasonable to 
withdraw bumping rights from veteran employees with indefi- 
nite appointments who had not acquired competitive status 
and who had accepted their jobs with the understanding that 
they were not of a career nature while affording greater protec- 
tion to employees who constituted the career or permanent core 
of civil service employees. Cf. Elder v. Brannan, 341 U. S. 
277. As was anticipated, the partial elimination of bumping 
rights was instrumental in reducing the costs and disruptive 
effects of the increasing number of reductions in force.° 

The validity and reasonableness of Regulation 20.5 (b) (2) 
has'also been recognized by specific Congressional endorsement. 
Although the revised Retention Preference Regulations which 
eliminated the bumping rights of indefinite employees did not 
go into effect until February 15, 1953, the proposed revision 
was brought to the attention of the Senate subcommittee on 
Federal Manpower Policies in 1952 and, in fact, is printed in 
the appendix to its report on reductions in force (S. Rep. 2102, 
82d Cong., 2d Sess., at. p. 85). The subcommittee took special 
note of the revised procedures eliminating the bumping rights 
of indefinite employees and approved this action as being a 
“full step ahead” in the job of overhauling the Federal layoff 
procedures. (/d. at p.4.) In proposing establishment of the 
subcommittee on Federal Manpower Policies, Senator John- 


*See 19523 Annual Report of United States Civil Service Commission, H. 
Doc. No, 261, Sid Cong. 2d Sess, p. 9% It should be noted that employees 
with indefinite appointments constituted about onethird of all federal 
civilian employees in June 1953, id. p. S4. 
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ston, the Chairman of the Senate Committee on Post Office 
and Civil Service and later also Chairman of the subcommit- 
tee, stated that a major function of the subcommittee would be 
to keep “a careful watch on agencies to see that they carry out 
the intentions of any congressional action taken.” (97 Cong. 
Rec. 674.) Thus, approval of a Civil Service Commission Reg- 
ulation by this subcommittee is of particular significance and 
constitutes, we submit, Congressional ratification and accept- 
ance of the action taken by the Commission. See Fleming v. 
Mohawk: Co., 331 U.S. 111, Brooks vy. Dewar, 313 U. S. 354. 


CONCLUSION 


For the reasons stated it is respectfully submitted that the 
judgment below should be affirmed. 

GrorcE CocHRAN Dovus, 
Assistant Attorney General. 
OLIver GascH, 

United States Attorney. 
Pau A. SWEENEY, 
Morton Houianper, 

Attorneys. 








APPENDIX A 
(Exhibit 7) 

In your reply refer to: 

File HG:rad 

and date of this letter 
The Director. 
First U.S. Civil Service Region, 
U.S. Post Office and Courthouse Bldg., 
Boston 9, Mass. 


UNITED STATES CIVIL SERVICE COMMISSION 


First Unrtep States CIviL SERVICE REGION 


Comprising Connecticut, Maine, Massachusetts, New Hamp- 


shire, Rhode Island, and Vermont 


OFFICE OF THE DIRECTOR, 
Boston 9, Mass., February 24, 1954. 
Mr. THomas G. HorrMaN, 
17 Pasadena Street, Springfield, Massachusetts. 

Dear Mr. HorrmMan: Reference is had to your appeal filed 
with this office from action of the Springfield Ordnance District 
involving your reduction in force in which a hearing was held 
on February 12, 1954 as indicated in the attached summary of 
the hearing. 

With reference to the point raised by your representative 
that the failure to include employees in retention sub group 
IIIA with those in retention sub groups IA and IIA entitled 
to reassignment rights constitutes a violation of law, this office 
must apply the regulations as they have been promulgated by 
the Civil Service Commission. We would have no authority 
to depart from the Commission’s regulations in any appeal. 
For this reason we find it necessary to sustain the action of the 


(12) 
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Springfield Ordnance District on that point without rendering 
any decision on the point of law raised by your representative. 
We must hold therefore, that the retention of non veteran 
employees in sub group IIIB in other competitive levels in 
your competitive area was not in violation of your retention 
preference rights as an employee in sub group ITIA. 

On the other point raised in your appeal concerning the 
failure to redescribe your duties upon your transfer from one 
establishment to another, the Commission’s regulations provide 
that the employee’s official position determines his competitive 
level, that is, the position on which he is carried on the rolls 
of the agency and for which he is paid. As there was no dispute 
concerning your competitive level insofar as your official posi- 
tion was concerned, the fact that your position description was 
not current or accurate does not impair the reduction in force 
action in your case. 

We deeply regret to advise that a more favorable decision is 
not possible. If you are not satisfied with this decision, you 
may appeal further to the Board of Appeals and Review, U.S. 
Civil Service Commission, Washington, D. C. within seven (7) 
days after receipt of this decision. Notification of a further 
appeal should be given to this office so the case files can be 
transmitted promptly to the Commissioners. 

Very truly yours, 
(S) William A. Foley, 
WiuuramM A. Fotey, 
Regional Director. 
ec. Commanding Officer, Springfield Ordnance District. 


ec: Mr. Sumner Lieberman, 11 Beacon Street, Boston, 
Massachusetts. 


SUMMARY IN THE HEARING OF Mr. THomas G. HorrMAN FROM 
ACTION OF THE SPRINGFIELD ORDNANCE District UNDER THE 
RETENTION PREFERENCE REGULATIONS GOVERNING Repuc- 
TION IN FoRCcE 


Hearing held on February 12, 1954, Room 1300, Post Office & 
Courthouse Building, Boston, Massachusetts 
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Present: Mr. Thomas G. Hoffman, Appellant 
Mr. Sumner Lieberman, Attorney at Law, represent- 
ative for the appellant 
Mr. Harry Grossman, Appeals Examiner 


Mr. Lieberman submitted that the appellant takes the posi- 
tion that as a veterans’ preference employee in retention group 
IIIA he is entitled to the same bumping privileges as a reten- 
tion group I or II employee. offered that there was 
nothing in the Whitten Amendment which subtracts from or 
diminishes any rights of veterans under the Veterans’ Prefer- 
ence Act of 1944, specifically Sections 12 and 14, and that there 
is nothing in the Whitten Amendment which indicates that it 
supersedes the Veterans’ Preference Act. AE offered that 


there were positions in the Springfield Ordnance District held 
by retention group IIIB employees without veterans’ prefer- 
ence for which the appellant was qualified, namely, one Helen 
Fox and another Helen F. O'Conngr, that he was reached for 
reduction in force in the position of Inspector Machine Parts, 
Grade 18 and that the other job categories were subordinate 
to his so that since he was qualified as an inspector in Grade 18, 


it would follow that he was also qualified for the subordinate 
positions. He pointed out that his last performance rating 
was satisfactory and that there was nothing unfavorable in 
his work. He also contended that when he was moved from 
the Berkshire Plastic Company to the Bigelow Sanford Carpet 
Company his position description should have been rewritten 
and that since his movement his position description was not 
current or accurate which may have deprived him of competi- 
tion with other employees. 

In summary, Mr. Lieberman indicated that the quarrel in 
this appeal was not with the action of the Springfield Ordnance 
District but rather with provisions of Section 20.5 of the Reten- 
tion Preference Regulations in that this section was an im- 
proper regulation under Section 12 of the Veterans’ Preference 
Act and should have included employees in retention group 
IIIa as well as groups I and II as having reassignment rights 
to positions in other competitive levels. 
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(Exhibit 8) 


UNITED States Crv1L SERVICE COMMISSION, 
Washington 26, D. C., March 16, 1984. 
Mr. THomas G. HorrMan, 
17 Pasadena Street, Springfield, Massachusetts. 

Dear Mr. Horrman: We have received and reviewed your 
appeal from the decisions of the Commission’s First Civil Serv- 
ice Region, sustaining your separation from a position in the 
Springfield Ordnance District in a reduction in force. 

You requested and received a hearing during the considera- 
tion of your appeal by the First Region. We also note that 
there is no question of fact in issue in your appeal. There is 
no advantage to be gained by any further hearing, and your 
request for a hearing is denied. 

Your appeal is based upon the contention that preference 
employees serving under non-status indefinite appointments 
should have the nght to be moved to different positions and 
displace other employees when they can not be retained in 
their current positions in reduction in force. The Commis- 


sion’s regulations, which must give due regard to tenure of 
employment as well as veteran preference, do not provide for 
such rights. There is no error in the prior decision and conse- 
quently no basis upon which your appeal could be sustained. 
The prior decision is accordingly affirmed. 

Sincerely yours, 


JoHun E. Buann, Chairman, 
Board of Appeals and Remew. 
ec: First Region. 
cc: Commanding Officer, Springfield Ordnance District, 
Springfield 1, Massachusetts. 
ec: Director of Civilian Personnel, Off of the Secretary, 
Department of the Army, Washington 25, D. C. 
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(Exhibit 19) 
RETENTION REGISTER 


Competitive Area: Springfield 

Competitive Level: Fire Control Instrument Inspector WB- 
X2612-16 CL-16/1 

Service Count Date: 4 January 1954 


——__— —. 


Retention Action 
credit 


GROUP II: 
Subgroup A: 
Garde, Edmond Ni. .<eescccex 10 
Subgroup B: 
Kenney, James Mio oc cccescscuce 
Sheehan, Michael L.......-2---. 
GROUP IIL: 
Subgroup A: 
Ackerman, Halsey V_.....--.--- 7 
LOPE, JOUER J. 2. onic cnnncknwne 7 | Separated 2-6-54 


| 








APPENDIX B 


Part 20—RETENTION PREFERENCE REGULATIONS FOR USE IN 
REDUCTIONS IN ForRCcE 


[In effect in February, 1954.] 
Sec. 
20.1 Extent of part. 
20.2 Definitions. 
20.3 Completion of employee records. 
20.4 Order of selection. 
20.5 Actions. 
20.6 Notice to employees. 
20.7 Reappointment priority. 
20.8 Special regulations relating to consolidations and liqui- 
dations. 
20.9 Appeals. 


AUTHORITY: 8§ 20.1 to 20.9 issued under sees. 11, 19, 58 
Stat. 390, 391; 5 U.S. C. 860, 868. Interpret or apply sec. 12, 
58 Stat. 390; 5 U.S. C. 861. Other statutory provisions in- 
terpreted or applied are cited to text in parentheses. 

§ 20.1 Extent of part. The regulations in this part estab- 
lish degrees of retention preference and uniform rules for re- 
ductions in force. They apply to all civilian employees in the 
executive branch of the Federal Government, and in the munic- 
ipal government of the District of Columbia, except those 
whose appointments are required to be approved by the Sen- 
ate, and those who are appointed by the President of the 
United States. 

(Sec. 20, 5S Stat. 391; 5 U.S. C. 869) 


$20.2 Definitions. For the purposes of the regulations in 
this part definitions are given for words, terms and phrases as 
follows: 

(a) “Reduction in force” means the involuntary separation 
of an employee from a duty and pay status for more than 30 


(17) 
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days, by furlough or by separation from the rolls, in order to 
reduce personnel. The term does not apply to termination of 
temporary appointments, retirements of employees, or separa- 
tions for cause and other actions proposed for reasons which 
promote the efficiency of the service. 

(b) “Furlough” in a reduction in force means retention on 
the rolls on leave without pay pending recall to duty. 

(c) “Competing employees” for any position in a reduction 
in force means the - position | incumbent, if any, and employees 
who are qualified for the position. 

uali or a position means having the basic educa- 
tion and experience, and such special skills and aptitudes as are 
necessary, to take over the position in a reduction in force and 
render satisfactory service without undue interruption to work 
program. 

(e) “Competitive area” means that part of an agency, usu- 
ally within a local commuting area, in which employees are 
shifted, transferred, reassigned, promoted and demoted under 
single administrative authority, and within which competitive 
levels are established in reductions in force. (It does not es- 
tablish a limitation for placement during reductions in force.) 

(f) “Competitive level” means all similar positions within a 
competitive area in which employecs could be readily inter- 
changed, without undue interruption to the work program. 
(Generally such positions will be in the same grade or occupa- 
tional level, but this is not necessary if the other tests are met.) 

(g) “Retention standing” means precise rank among com- 
peting employees for a continuing position, by retention group 
and subgroup, and by retention credits within each subgroup. 

(h) “Retention credits” are credits given for length of gov- 
ernment service and performance ratings. 

(i) “Government service” means the total of all periods of 
civilian service in the executive, legislative and judicial 
branches of the Federal Government and in the District of 
Columbia Government, and of all active military service. 

(j) “Performance rating” means the current official per- 
formance rating under a performance rating plan which has 
been approved by the Civil Service Commission. 
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(k) “Continuing position” in a reduction in force is a posi- 
tion which is expected to continue for at least three months 
after the effective date of the separation, furlough, or reduc- 
tion in grade or salary of an employee qualified for such 
position. 

(1) “Effective date” is the date an employee is separated, 
reduced in grade or pay, or furloughed, as the result of actions 
under the regulations in this part. 

§ 20.3. Completion of employee records. (a) Each agency 
is responsible for maintaining current records of information 
necessary to determining relative retention preference of 
employees. 

(b) If such records are incomplete, they may be supple- 
mented by written statements from employees, each supported 
by a signed certificate that the information it contains is true, 
correct and complete according to the employee’s knowledge 
and belief. 

§ 20.4 Order of selection—-(a) Determination of competi- 
tive area. (1) An agency may establish a general plan of com- 
petitive areas by obtaining prior approval from the Central 
Office of the Civil Service Commission. Subsequent clearance 
with the Commission will not be required concerning com- 
petitive areas conforming to the approved general plan unless 
there has been a material change in the agency’s organizational 
structure or other facts on which the general plan was 
approved. 

(2) In the absence of an approved general plan the normal 
competitive area shall be a bureau or equivalent part of an 
agency in the departmental service, or all of a field installation 
in a local commuting area, or any combination of these as may 
be determined by the agency. 

(b) Determination of competitive level. Within the com- 
petitive area the agency will determine competitive levels of 
positions to be affected by a reduction in force. 

(c) Determination of tenure groups. For the purpose of de- 
termining relative retention preference in reductions in force, 
competing employees with performance ratings of “Satisfac- 
tory” or better shall be classified according to tenure of em- 
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ployment and veteran preference in groups and subgroups as 
follows: 

(1) Group I—Career. In the competitive service, this group 
consists of career employees who have completed probation 
and who are not “temporary” or “indefinite” as the result of 
promotion, transfer or reinstatement, except that career em- 
ployees serving under conditional promotions shall be con- 
sidered in this group with respect to positions at and below the 
grade in which they last served on a permanent basis. In 
positions excepted from the competitive service, this group in- 
cludes all employees serving under appointments with no con- 
ditions or restrictions. Within this group, persons entitled to 
veteran preference are in subgroup “A” and others in subgroup 
“B”. 

(2) Group II—Career-Conditional. In the competitive 
service, this group includes career employees who are condi- 
tional because they are serving probationary periods, or are 
“temporary” or “indefinite” as the result of promotion, trans- 
fer or reinstatement, or are subject to some other limitation of 
a similar nature. In positions excepted from the competitive 
service, it includes employees who are conditional solely as the 
result of promotion or reinstatement. Within this group, per- 
sons entitled to veteran preference are in subgroup “A” and 
others in subgroup “B”. 

(3) Group I]I—Indefinite. This group includes persons 
serving under non-status non-temporary appointments in posi- 
tions in the competitive service. It also includes employees in 
positions excepted from the competitive service serving under 
any condition or limitation other than a conditional promotion 
or reinstatement or a specific time limitation of one year or less. 
Within this group, persons entitled to veteran preference are in 
subgroup “A” and others in subgroup “B”. 

(d) Retention register—(1) Compilation. When two or 
more competing employees are in a competitive level which is 
to be affected by a reduction in force, the retention records of 
such employees shall be brought up to date on a current basis, 
and a retention register shall be compiled. All employees in 
positions in the particular competitive level, whether in duty, 
leave, or furlough status, excluding only those absent in the 
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armed forces of the United States with reemployment rights, 
shall be entered on the register in the order of retention groups 
and subgroups, and according to retention credits in any sub- 
group when there are two or more. One retention credit shall 
be given for each full year of Federal Government service, and 
four retention credits shall be given for an “Outstanding” per- 
formance rating. If there are any temporary employees as- 
signed to positions in the competitive level, their names and the 
expiration dates of their appointments shall be entered below 
the space provided for employees in retention groups on the 
register. Likewise, if there are any employees serving in posi- 
tions in the competitive level under any kind of appointments, 
with current official performance ratings of “Unsatisfactory”, 
their names shall be entered on the register below the names of 
temporary appointees. 

(2) Separation of registers. Separate registers shall be com- 
piled to show the distinctions between competitive levels rep- 
resenting positions in the competitive service; excepted from 
the competitive service; and those filled on a seasonal, when- 
actually-employed (WAE), or part-time basis. 

(3) Availability for inspection. Employees notified of pro- 
posed adverse action in a reduction in force shall have an oppor- 
tunity to examine retention registers and other records which 
have a bearing on the actions in their cases. All registers and 
records shall be open for inspection by representatives of the 
Civil Service Commission. 

(e) Sequence of selection. With respect to each competitive 
level, action must be taken to remove all employees with official 
“Unsatisfactory” performance ratings, and all temporary em- 
ployees, from positions affected by a reduction in force before 
any competing employee, in any retention group, is reached 
for action. Thereafter, selections for action must be made in 
order from the bottom to the top of the register. Half years 
of service will be used in breaking ties in retention standing, 
but any ties still remaining will be decided administratively. 

§ 20.5 Actions—(a) In general. Employees who cannot be 
retained in their positions because of a reduction in force will 
be changed to continuing positions, separated, or furloughed. 

(b) Employees in positions in the competitive service. (1) 
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No employee may be separated, or furloughed for more than 
thirty days, or reduced in pay or grade in a reduction in force 
while a competing employee with lower retention standing is 
retained in the same competitive level. 

(2) No employee in any subgroup of the career group or the 
career-conditional group who is willing to accept a reasonable 
change in position may be separated, furloughed for more than 
30 days, or subjected to greater reduction in pay than necessary 
under such reasonable change in position, if he is qualified for 
a continuing position in another competitive level in his pres- 
ent competitive area in which an employee with lower subgroup 
standing is retained, or if he is qualified to go back to a con- 
tinuing position from which he was promoted (or to an essen- 
tially identical position) in his present competitive area in 
which an employee with lower retention standing is retained. 

(c) Employees in positions excepted from the competitive 
service. No employee in a position excepted from the com- 
petitive service may be separated, furloughed for more than 
thirty days, or reduced in grade or pay in a reduction in force 
if a competing employee with lower retention standing is re- 
tained in the same competitive level. 

(d) Reasonable change in position. Any change in position 
under these regulations is reasonable if it is made without 
reduction in grade or pay. If a reduction in grade or pay 
cannot be avoided, any such change is reasonable if made with 
the least reduction required to conform with these regulations. 
Employees are not required to be given options as to alterna- 
tive changes possible in any particular case. No agency shall 
be required to fill a vacant position, or to promote any em- 
ployee, or to transfer any employee to a different duty station, 
and no agency shall be prohibited from taking such administra- 
tive actions. No employee rendering satisfactory service in & 
position shall be required to be displaced by a competing 
employee who is not qualified for such position under the 
regulations in this part. 

(e) Furloughs. Furloughs shall be given only when the re- 
duction is temporary and contemplates the recall of employees 
to the positions from which furloughed. They may not extend 
more than one year from the date of notice, and shall provide 
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that the employces report back for duty at the end of the 
furlough period if not recalled earlier. 

(f) Exceptions. An exception to the regular order of selec- 
tion or to the above provisions governing actions in a reduction 
in force may be made only when necessary to retain an em- 
ployee engaged on necessary duties which cannot be taken over 
without undue interruption to the activity by an employee 
with higher retention standing. In such cases, each employee 
affected adversely by the exception must be notified of the 
reasons and of his right to appeal to the Civil Service Commis- 
sion for a review of such reasons. 

§ 20.6 Notice to employees—(a) Proposed action. Each 
employee who is to be separated from the rolls, furloughed 
for more than thirty days, or reduced in grade or pay, in a 
reduction in force, under the regulations in this part, shall 
be given a notice in writing, stating specifically the action 
proposed in his case and the reasons therefor, at least thirty 
days, and not more than ninety days, except as provided in 
paragraph (e) of this section, in advance of the effective date 
of the action. 

(b) Status during notice period. Wherever possible, the 
employee shall be retained on active duty during the notice 
period, but may be placed on annual leave with or without his 
consent, on leave without pay with his consent, or in an emer- 
gency when there is a lack of work or a lack of funds for all 
or part of the notice period, he may be placed in a non-pay 
leave status. The reasons for any time without pay during 
the notice period will be reviewed upon the request of the 
employce if he appeals to the Commission. 

(c) General and special notices. When there is insufficient 
time to plan all changes in positions and other adjustments 
thirty days in advance of a reduction in force, general notices 
may be given at least thirty days in advance of the proposed 
actions, stating that action will probably be necessary, outlin- 
ing the reasons for the probable actions, and informing the 
employees that they will receive specific notices in advance 
of the effective dates of the actions. In such cases the notice 
periods will begin on the dates “he general notices were received 
by the employees, and the suffciency of the contents will be 
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determined on the basis of statements in both general and 
specific notices. 

(d) Contents of notice. Notices to employees shall set forth 
the nature and effective date of the proposed actions, the place 
where they may inspect copies of the regulations in this part 
and the rctention records which have a bearing on the action 
in their cases, specific reasons for any exceptions, appeal rights 
within the agency and to the Civil Service Commission, and all 
available information to aid the employee in securing other 
employment. 

(e) Employee with statutory retention rights. Notices to 
employees in positions in which they have one-year statutory 
retention rights as the result of restoration after service with 
the armed forces, shall show effective dates on or after the 
expiration of such rights. 

(f) Invalidation of notices. A general notice or other in- 
definite notice that is not followed by a definite notice, or 
renewed as an indefinite notice, within thirty days, is there- 
after invalid as a notice of proposed action in a reduction in 
force. Any notice becomes invalid if it is not followed by 
action according to its terms, or as amended before action 
is due. 

§ 20.7 Reemployment priority—(a) Reemployment pri- 
ority list. Each agency shall establish and maintain a reem- 
ployment priority list for each commuting area from which 
career employees (and career-conditional employees, who have 
completed probation) have been separated in reductions in 
force, from competitive service positions on the basis of notices 
as provided in § 20.6. Each of these employees shall have his 
name entered on the reemployment priority list for all com- 
petitive service positions in the commuting area for which he 
is qualified and is available, and continued on such list for a 
period of 1 year from the date of such notice. His name may 
be deleted from such list upon his signed written request, upon 
his acceptance of a nontemporary position in any Federal 
agency. or if he declines reemployment to a position in the com- 
petitive service equivalent in grade and salary to the position 
from which separated by reduction in force. 
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. (b) Restriction in filing positions. No position in the com- 
petitive service, for which there is a qualified person available 
on the reemployment priority list, may be filled by the transfer 
of an employee of a different agency, or by the new appoint- 
ment of any person except a qualified 10-point preference eli- 
gible. Furthermore, no such position may be filled by the re- 
employment of a person who is not on the reemployment 
priority list, unless such person is a preference eligible. These 
restrictions shall not apply if all qualified persons on the re- 
employment priority list decline, or fail to respond to, offers of 
reemployment to the position. In selections for reemploy- 
ment from such priority lists, qualified preference eligibles shall 
have preference. An exception to these provisions may be 
made only when necessary to obtain an employee for necessary 
duties which cannot be taken over without undue interruption 
to the activity, by any person on the reemployment priority 
list, or with greater preference on such list. In such cases, 
each person adversely affected by the exception must be noti- 
fied of the reasons, and of his right to appeal to the Civil Serv- 
ice Commission for a review of such reasons. 

(c) Reemployments. Any person listed, or entitled to be 

listed, on a reemployment priority list may be reemployed in 
the competitive service under this section within his period of 
reemployment priority, and when so reemployed shall have 
the same tenure as if he had been transferred from his last 
career appointment. 
_ (d) Appeals. Any former employee who feels that there has 
been a violation of his reemployment priority benefits under 
the foregoing provisions may appeal to the Civil Service Com- 
mission by presenting factual information that he was improp- 
erly denied reemployment as the result of the employment of 
another person. 

§ 20.8 Special regulations relating to consolidation and lig- 
uidations. (a) Before any reduction in force is made in con- 
nection with the transfer of any or all of the functions of an 
agency to another continuing agency, all competing employees 
in positions identified with. such function or functions shall be 
transferred to such continuing agency, without change in ten- 
ure of appointment. Employees whose positions are trans- 
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ferred solely for the purpose of liquidation, and not identified 
with operating functions specifically authorized at the time of 
transfer to continue in operation more than sixty days, shall 
not be considered as competing employees for other positions 
in the receiving agency. 
_ (b) Whenever it has been determined that all positions in 
the entire agency or an entire competitive area are to be abol- 
ished within a period of three months or less, actions may be 
taken with regard to individual employees in any retention 
sub-group at administrative discretion. Employees reached 
for separation under this paragraph shall be given individual 
notices in writing conforming generally to the notice require- 
ments under § 20.6 but containing a statement of the authority 
which requires the liquidation, and the time period in which 
the liquidation is to be accomplished. 

$20.9 Appeals. (a) Any employee notified of proposed 
action in a reduction in force who believes that the regulations 
in this part have not been correctly applied may appeal to 
the appropriate office of the Civil Service Commission, stating 
reasons for believing the proposed action to be improper, within 
ten days from the date he received notice of the proposed action 
(or supplementary notice specifying different adverse action), 
or within ten days after a decision by the agency on his answer 
to any notice giving him an opportunity to answer. 

(b) Further appeals: An appeal may be made by the em- 
ployee or the employing agency from the initial decision within 
‘the Commission, to the Commissioners, United States Civil 
Service Commission, Washington 25, D. C., within seven days 
of the date of receipt of notification of the initial decision. 

(c) Finality of Commission recommendation: The agency 
is required to take corrective action without delay conforming 
to the Commission’s recommendation, but action to comply 
with an initial decision may be stayed when a further appeal to 
the Commissioners is made in accordance with paragraph (b) 
of this section, until such time as the Commission’s decision on 
the further appeal is made. 
(62 Stat. 575; 5 U.S. C. Sup. IT 868) 
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